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Attorney for Plaintiffs
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO, NORTH DISTRICT
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BRUCE J. KELMAN,
GLOBALTOX, INC.,

Plaintiffs,

V.

PLAINTIFF GLOBALTOX, INC.’S
OPPOSITICN TO DEFENDANT'S
AMENDED MOTION FOR COSTS AND
ATTORNEY'’ S FEES

SHARCON KRAMER, and DOES 1
through 20, inclusive,

Defendants.
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Trial Date: August 18, 2008
Hearing Date: March 9, 2009
Time: 9:00 a.m.
Department: 31

Defendant Sharon Kramer’s “Amended Motion for Costs and
Attorney’s Fees” 1is untimely, procedurally improper, and
unsupported by either law or admissible evidence.

In fact, Kramer’s instant motion 1s merely another
version of her deficient Memorandum of Costs. In response to

that Memorandum, GlobalTox filed its Motion to Tax Costs
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Requested by Defendant Sharon Kramer, which is scheduled for
hearing on March 9, 2009.

To save space, GlobalTox incorporates herein by
reference as though set forth at length the factual and
procedural background described in its Motion to Tax Coéts.
GlobalTox requests that the Court take judicial notice of its

files regarding that Motion.

I, KRAMER'S ATTEMPT TO CIRCUMVENT THE PROCEDURAL
REQUIREMENTS REGARDING RECOVERY OF COSTS MUST BE
REJECTED

California Rule O Court 3.1700(a) provides the

exclusive means for requesting pre-trial costs. The claiming

party must file a verified memorandum of costs within 15 days

after the date of mailing the notice of entry of judgment.
There 1s no alternative to that procedure. Accordingly,
Kramer’s current motion for costs, filed more than 15 days
after notice of entry of Jjudgment was mailed, has no legal
basis and is a procedural nullity that must be disregarded.
“"[T]he procedures for obtaining costs are technical and

mandatory.” Boonyarit v. Payless Shoesource, Inc. (2006) 145

Cal.App.4th 1188.
Furthermore, even if the mandatory requirements of Rule

of Court 3.1700(a) are ignored, Kramer has not substantiated
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her costs. C.C.P. § 1033.5(c) states that to be allowed,
costs must be reasonable in amount, and also “reasonably
necessary to the conduct of the litigation rather than merely
convenient or beneficial to its preparation.” (C.C.P. §
10335 lg) (2F {3) « )

Kramer rides roughshod over this statutory requirement.

GlobalTox objects to all of her “exhibits” on the
grounds that none of them 1is authenticated, that all lack
foundation and that all are inadmissible hearsay.
Nevertheless, they starkly illustrate the absurdity of the

amounts she seeks. For instance, in Exhibit 21, Kramer claims

over $7,000 in attorney service charges incurred for filing

documents with this Court.

This is but one example of the surreal assertions in her
Motion. Once again, GlobalTox incorporates by reference its
objections to her costs as set forth 1in its Motion to Tax
Costs, and requests that the Court take judicial notice of
its files regarding that Motion.

Where the costs sought by a litigant appear unreasonable
or unnecessary, the burden of proving otherwise shifts to the

party claiming the costs. Stenzor V. Leon (13955 ) 130

cal . Bop.2d 729, T738.

3

PLATINTIFF GLOBALTOX, INC.’S OPPOSITION TO DEFENDANT’ S AMENDED
MOTION FOR COSTS AND ATTORNEY’S FEES




COOO\JCJ?U‘#-&DMH

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Kramer had provided NO admissible evidence to
substantiate any of her costs.

II. KRAMER’S MOTION FOR ATTORNEY’S FEES IS UNTIMELY

California Rules of Court 3.1700(b) (1) and 8.108 mandate
that Kramer’s motion for attorney’s fees had to be filed no
later than 30 days after the Court mailed notice of the
denial of her motions for new trial and/or Jjudgment
notwithstanding the verdict. That notice was mailed by the
Court on December 16, 2008.

Accordingly, her motion for attorney’s fees had to be
filed no later than January 16, 2009. However, the dinstant
motion was served on February 2, more than two weeks late,
and for that reason alone must be denied.

TII. THERE IS NO LEGAL AUTHORITY FOR AWARDING KRAMER
ATTORNEY' S FEES

s - B = 1033.5¢(a) (10) allows attorney’s fees when
authorized by contract, statute or law. There is no such
authority here. Kramer does not contend that there was a
contract with an attorney’s fee provision, or a statute that
grants attorney’s fees in a defamation action.

In a nutshell, she demands that GlobalTox pay her fees
because Judge Orfield, the Court of Appeal, Judge Schall and

the jury were all misled into ruling against her.

4

STAINTIFF GLOBALTOX, INC.’S OPPOSITION TO DEFENDANT’ S AMENDED
MOTION FOR COSTS AND ATTORNEY'S FEES




o 00 =1 o v &= W o =

R CHE S R U T R T T Tl o - el
o = O O W N = 2 © oo =~ & & & W = o

In promoting that theory, she relies on three statutes,
none of which apply.

First, she cites C.C.P. § 128.6, but that statute never
became effective. It 1is inoperative. By 1its terms, § 128.86
was to become effective on January 1, 2003, “unless a statute
that becomes effective on oOr before this date extends or
deletes the repeal date of Section 128.7."7 C.C.P. § 128.6(f) .
“Phe repeal date of § 128.7 was extended, effective January
1, 2003, by Stats. 2002, c. 491 (S.B. 2009), § 1, and
subsequently deleted by Stats. 2005, c. 706, § 9.7 (Thompson

West, 2009 California Code of Ccivil Procedure, § 128.6

Notes.)

Second, she relies on the anti-SLAPP statute, CcC.C.P. §
425.16. But she already tried that route, and lost and lost
and lost.

Kramer Dbrought an anti-SLAPP motion to strike the
Complaint shortly after this action was filed. She lost in
the trial court before Judge Oorfield, appealed to the Coart
of Appeal, lost again, sought a writ before the California

Supreme Court, and lost yet again.
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Her current motion is merely a thinly disguised
subterfuge to re-litigate her failed anti-SLAPP motion. The
law of the case, and common sense, prevent her from doing sSoO.

Similarly, Kramer repeatedly invoked in pre-trial and
post=trial priefing the third statute she cites, Business and
professions Code § 6068. She raised the same arguments she
raises now, and they were rejected at every step -—- pre-
trial, during trial and post-trial. Bpparently unable to
accept the reality that the jury found that she maliciously
defamed Dr. Kelman, she pblames opposing counsel and asserts
that he suborned perjury. She ignores the voluminous evidence
at trial that showed that she acted maliciously.

In sum, there 1is no contract, statutory or other bhasis
to award Kramer attorney’s fees in any amount.

Iv. THERE IS NO EVIDENCE TO SUPPORT THE AMOUNT OF
ATTORNEY’ S FEES SHE SEEKS, OR ANY AMOUNT

Kramer provides absolutely no admissible evidence TO
support her claim for $472,125 in attorney’s fees. There is
no declaration under penalty of perjury Or detail of fees
from either of the law firms that represented her.

Instead, she only submits (i) a one-sentence letter from
William J. Brown, her first attorney in this matter, which

merely states without any backup or detail that his office
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