IN THE CIRCUIT COURT FOR CUMBERLAND COUNTY, TENNESSEE

BRYANT C. DUNAWAY, et. al., 12:08pim.

Plaintiff,
VS. Case No. 2018-CV-6347

PURDUE PHARMA, L.P., et. al.,

Defendant.

ORDER BY THE COURT ON PLAINTIFFS’ MOTION FOR SANCTIONS,
INCLUDING DEFAULT JUDGMENT AGAINST ENDO DEFENDANTS

AN LN L A S e e, ,, e, —— — — — — ——— — — ———

On November 24, 2021, Plaintiffs filed a Motion for Sanctions, Including Default
Judgment on the Issue of Liability, Against Endo in the above-styled matter. The Motion
was supported by a Memorandum and the Declaration of Tricia Herzfeld with Attachments
A-U thereto. In the Motion, Plaintiffs moved for sanctions including a default judgment
on the issue of liability against Defendants Endo Health Solutions, Inc. and Endo
Pharmaceuticals, Inc. (collectively, “Endo”), as well as 8 other sanctions enumerated at
Page 19 of Plaintiffs’ Memorandum. On January 19, 2022, Endo filed a Response in
Opposition with two exhibits thereto. On February 3, 2022, Plaintiffs filed a Reply, in
support of which they filed the Declaration of Tricia Herzfeld with Attachments W through
FF (sequentially relative to the initial declaration). The Court heard oral argument on the
Motion on February 10, 2022. As explained below, the Court finds that there was a
coordinated strategy between the Arnold and Porter firm and Endo to willfully withhold

documents that were responsive and critical to the Plaintiffs’ case. The Motion is



accordingly GRANTED in part and DENIED in part, a default judgment hereby enters
against Endo on liability as a sanction, and certain other targeted sanctions are awarded.
LEGAL STANDARD

As the Tennessee Court of Appeals explained in Alexander v. Jackson Radiology
Associates, 156 S.W.3d 11, 15 (Tenn. Ct. App. 2004), “trial courts possess the inherent
authority to take actions to prevent abuse of the discovery process.” See also Langlois v.
Energy Automation Systems, Inc., 332 S.W.3d 353, 359 (Tenn. Ct. App. 2009). Under its
inherent powers, the trial court can issue a case-dispositive sanction — even where the
party did not violate a prior court order. Alexander, 156 S.W.3d at 15, Even a single
infraction can suffice. See Alexander, 156 S.W.3d at 15; Potts v. Mayforth, 59 S.W. 3d
167, 172 (Tenn. Ct. App. 2001). Also, in Langlois, the court explained that “the most
severe in the spectrum of sanctions must be available to the district court in appropriate
cases, not merely to penalize those whose conduct may be deemed to warrant such a
sanction, but to deter those who might be tempted to such conduct in the absence of a
deterrent.” (Id. at 357-58 (quoting National Hockey League v. Metropolitan Hockey Club,
Inc., 427 U.S. 639, 642-43 (1976)).

Under Tennessee Rule of Civil Procedure 26, the scope of civil discovery is broad.
Parties are expected to produce discoverable information except to the extent that it is
privileged, and are expected to identify for the other side when discoverable information
is not being produced.

APPLICATION



After the reviewing the parties’ submissions and hearing argument, the Court finds
Plaintiffs’ submissions and arguments to be accurate and persuasive.

Plaintiffs have brought claims against Endo for violating Tennessee Drug Dealer
Liability Act ("DDLA"), Tenn. Code Ann. § 29-38-101 et seq., as reflected in their
complaint.

It is clear to the Court from the correspondence in the record and the statements
of counsel at oral argument that Endo (acting through its attorneys at Arnold & Porter)
sought to respond to discovery in both Dunaway and the Staubus v. Purdue Pharma case
(“Staubus”) at the same time. Plaintiffs’ counsel explained that, in the interest of
efficiency and at Endo’s request, the parties agreed that records provided in response
to formal discovery requests in the Staubus matter would apply in the Dunaway as well
and that depositions of Endo witnesses would occur in both cases at the same time. The
record corroborates this. Attachment C to the First Herzfeld Declaration is a November 6,
2018 letter from Josh Davis to Plaintiffs’ counsel. It contains a case caption for both
Staubus and Dunaway and states that Endo was making productions “[i]n response to
your First and Second Requests for Production of Documents, dated June 26, 2017 and
October 27, 2017, respectively, . . . and further to our recent communications[.]” The
letter also states as follows: “Please note that given the Dunaway plaintiffs’ agreement
to be bound by the MDL Protective Order, as stated in Ms. Herzfeld’s October 30, 2018
email, we hereby deem as produced in Dunaway the materials included with
this letter, as well as the materials previously produced by Endo in the Staubus

litigation, subject to a full reservation of rights and objections.” (Emphasis added.)



Furthermore, Attachment D to the First Herzfeld Declaration also contains a chart
identifying 35 production letters that Endo sent with simultaneous productions in
Dunaway and in Staubus. Endo also cross-noticed 16 witnesses in Dunaway. (See Attach.
E to First Herzfeld Decl.) The cross-notices were captioned in Dunaway and invoke the
applicable Tennessee Rules of Civil Procedure. (/d.) Endo cannot honestly claim that no
formal discovery took place in this case.

It is clear to the Court from Plaintiffs’ submissions and the documents filed under
seal that Endo did not turn over millions of pages of documents that Plaintiffs were
seeking to discover in support of their claims in Dunaway ! and were using a coordinated
strategy to do so. This included, among other things, reports of suspected pill mills,
including documents related to Endo’s sales targeting of David Florence and Mark Murphy,
two Tennessee pill mill doctors. Endo should have, but did not, search the files of
Tennessee sales representatives for responsive documents that were not produced until
after the 16 depositions. The Court finds that the records withheld were relevant to
showing that Endo participated in the illegal drug market in Tennessee and therefore go
to the heart of this case. As reflected in two Endo documents that Plaintiffs presented at
oral argument, Endo knew that 75% of nationwide abuse of its flagship opioid product
Opana ER was occurring in Tennessee. It is apparent that Endo must have derived
significant revenue from selling this product in Tennessee. Endo therefore should have

been on a heightened alert about the significance of discovery concerning its operations

1 The Parties have disputed just how many millions of pages were withheld from Endo’s productions. The Plaintiffs
said it amounted to 50 million pages and Endo had no set figure, but did not think it was that high. The Court finds
the Plaintiff’s estimate to be more credible, but despite the actual number it was is significant.
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in Tennessee. Also, when Endo produced documents in Dunaway and cross-noticed
witnesses in Dunaway, this clearly put Endo on notice that the documents and depositions
would be used in Dunaway as well as in Staubus. Both cases involve similar facts and
legal theories.

Endo is a very highly sophisticated entity. It hired Arnold & Porter, a supposedly
well-respected law firm, to handle discovery in this case. Endo knew what information
should have been produced and knew how to conduct discovery. Although Endo
attempted to coordinate discovery in Dunaway with Staubus, as reflected at Page 11 of
Plaintiffs’ Memorandum, it made false statements to the Staubus court about discovery
that applied in Dunaway as well. It is clear that Endo knew that additional information
existed that should have been produced in Dunaway, but did not produce it. Civil court is
supposed to be fair. Unlike criminal cases, where there are constitutional protections that
protect the criminal defendant and heighten the burden on the state to prove guilt, in
civil cases the Tennessee Rules of Civil Procedure and the Court’s inherent powers
regulate the parties and must be followed to ensure fairness to the plaintiff. The Court
also finds that the Tennessee Rules of Civil Procedure apply to every case in a Circuit
Court of Tennessee the moment it is filed and this case is no exception. Every first-year
law student understands that requirement with or without an order. The Argument that
Endo only had to comply with discovery if an order compelling discovering is entered,
completely flies in the face of years of precedent in Tennessee. Furthermore, the Court
finds that Endo agreed to be bound by this Court by its own actions of combining

discovery.



Endo has not taken responsibility for its actions. For example, at oral argument,
its attorneys asserted that Endo had “inadvertently” failed to produce the documents
identified by the Plaintiffs. The Court finds that the withholding of documents by Endo
was willful, not inadvertent and part of a long-term pattern of behavior. The Court also
finds that the Plaintiffs were greatly harmed by this delay in that they had expended
thousands of hours and millions of dollars in discovery that is now worthless.
Furthermore, any attempts to cure these issues by redeposing the witnesses would not
be as beneficial as the deponents have seen the Plaintiff's roadmap and are locked into
their answers.

Accordingly, for the Court to allow Endo to continue denying responsibility to
Tennessee trial courts would not serve the public policy interest that parties and their
attorneys are to engage with each other in good faith and with candor, and that discovery
must be made fully when it is requested and when it is given to the other side. Attorneys
take an oath to be truthful to each other. Thus, if an attorney is asked by a Court or by
another attorney whether the client has produced everything, the answer should be yes
or no. And if the answer is no, the attorney must explain why the client did not produce
the documents, where the documents are located, and how long it would take to retrieve
them. The Endo attorneys were extremely vague and misleading in their
answers. Clearly, these obligations were not followed here, and Endo and Arnold &
Porter abused the discovery process. Although Endo has stated that it recently produced
some of the documents that it previously withheld, the Court disagrees that this entitles

Endo to a full restart. Furthermore, in addition to millions of pages of documents produced



after the depositions that Endo cross-noticed, at oral argument, the attorney for Endo
acknowledged that there are still a large number of documents outstanding that Endo
has not produced.

This case is now in its fourth year. Plaintiffs filed their First Amended Complaint in
Dunaway against Endo in August 2018, shortly before Endo began producing documents
and cross-noticing depositions in both cases per the parties’ discovery agreement
referenced above. Rather than tell Plaintiffs that it was withholding certain documents,
Endo instead willfully withheld documents and provided no explanation for doing so. The
Court finds that there was a coordinated strategy between the Arnold & Porter firm and
Endo to willfully withhold documents that were responsive and critical to the Plaintiffs’
case. This included withholding reports of Tennessee pill mills (including the reports
related to Defendants Florence and Murphy as noted above), all of which are directly
related to the problem that this lawsuit concerns.

The Court finds that because discovery in Dunaway was coordinated with that in
Staubus, certain findings by Chancellor Moody concerning Endo’s discovery misconduct
are relevant here and are independently adopted by this Court. Although this Court did
not hold the hearings in Staubus, the Staubus court effectively determined issues relevant
to discovery here because the discovery was the same. This Court also understands why,
per their agreement to coordinate discovery in both cases, the parties had their discovery
disputes resolved by one court. In September 2018, the Staubus court issued an order
compelling Endo to produce certain records responsive to the first set of discovery

requests, which are the same requests for which Endo was providing parallel and



simultaneous productions in Staubus and in Dunaway. This Court agrees with Chancellor
Moody that Endo knowingly withheld records highly responsive to those requests — even
after the Staubus court issued the Order to Compel — and that those records therefore
should have been produced in Dunaway as well. These include records such as reports
of suspected diversion by Tennessee prescribers, email correspondence concerning
suspect practices by Tennessee prescribers, and complete versions of Endo’s Global
Exclusion List and District Manager Exclusion Lists. These documents were, without
question, central to Plaintiffs’ DDLA claims in Dunaway just as they were in Staubus. This
Court also agrees with the Staubus court that Endo knowingly violated its discovery
obligations by not searching the files of its employees in Tennessee or who were
responsible for Tennesseg, including Tennessee sales representatives, for documents that
also should have been produced in Dunaway.

The undersigned has been on the bench for seven years. The discovery misconduct
in this case constitutes the most blatant abuse of the discovery process that this Court
has ever seen. The conduct is truly awful, knowing, has delayed the progression of this
case for years, and has caused thousands of hours of unnecessary litigation. The Court
does not enter into this default lightly as it understands the severity of this
sanction. However, Endo’s actions were so severe that any lighter sanction would simply
be a slap on the wrist and would not dissuade others in similar circumstances to refrain
from doing the same thing. This Court has not only the integrity of this case, but the
integrity of all cases filed in Tennessee to protect. The Court understands the public’s

frustrations with the courts over highly visible cases and to allow a sophisticated client to



simply pay legal fees and suffer no other consequences will chill the open discovery

precedent in the State of Tennessee.

For all of these reasons, the Court hereby rules as follows as to the sanctions

requested by Plaintiffs:

The Court enters an order of default against Endo, with damages to be
proven at trial.

All documents issued in response to the May 5, 2020 Order in the Staubus
matter are deemed authentic and admissible to the extent that the Plaintiffs —
not Endo — seek to introduce them at the trial;

Plaintiffs will be permitted to explain those documents to the jury at the trial;

The Court will instruct the jury that Endo willfully withheld material evidence
from the Plaintiffs in this case and that this action violated its obligations
under the Rules of this Court;

With respect to Plaintiffs’ costs and fees associated with re-reviewing
documents, the Court awards them only to the extent that Endo did not
already pay those costs and fees as a sanction in the Staubus matter. In
other words, Plaintiff shall not “double dip” on any costs and fees previously
paid to them for the same work in the Staubus matter;

Similarly, to the extent that Plaintiffs incur reasonable costs and fees for
reviewing documents produced in other opioid litigation to determine whether
Endo improperly concealed additional documents not disclosed in this case,
the Court awards those costs and fees only to the extent that they were not
already reimbursed to Plaintiffs in Staubus; and

Plaintiffs are awarded costs and fees associated with their Motion for
Sanctions.

As discussed at the hearing, the Court also severs Endo from the remaining defendants

and sets this matter for a damages trial for April 17, 2023. Proceedings against Endo

shall be on a separate track. To the extent that there are any discovery problems relating

to the damages trial that the parties cannot resolve, they should bring those disputes to



the Court’s prompt attention for resolution. However, the Court reminds all attorneys in
this matter, that the Court takes a very liberal policy to discovery and unless something
is clearly privileged or barred by statute then it is discoverable.

BE IT SO ORDERED.

This the _ 224 day of _ﬁb , 2022,

P’ =
)fmle Jorathan Yeting, Circuit Court Judge

Certificate of Service on next page.
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The Court certifies that a copy of this Order is being sent to the following attorneys and pro se
litigants via email and/or U. S. mail with the original mailed to the Clerk of this Court:

Original mailed to:

Ms. Jessica Burgess

Circuit Court Clerk

60 Justice Center Drive, Suite 300
Crossville, TN 38555

Attorneys for the Plaintiff

James G. Stranch, III (BPR #2542)

J. Gerard Stranch, IV (BPR #023045)
Tricia A. Herzfeld (BPR #26014)
Benjamin A. Gastel (BPR #28699)
Anthony Orlandi (BPR #33988)
BRANSTETTER, STRANCH &
JENNINGS, PLLC

The Freedom Center

223 Rosa L. Parks Avenue, Suite 200
Nashville, TN 37203

Telephone: (615) 254-8801
Facsimile: (615) 255-5419
nmsenbsifirm.com
cerards@bgfirm.com

@hsjfirm.com

sifirm.com
aorlandiiibsilinm.com

Henry D. Fincher (BPR 016682)

LAW FIRM OF HENRY D. FINCHER
305 East Spring Street

Cookeville, TN 38501

Telephone: (931) 528-4000

Facsimile: (931) 528-6368
henry@henryfincherlaw,com

Leslie Ann Bridges

Brant Harrell

Senior Assistant Attorney General
Office of the Tennessee Attorney
General

P.O. Box 20207

Nashville, TN 37202

p. 615.532.1969
leslie.bridges@ag.tn.gov
brantharreli@ag.tn.gov

Attorneys for Endo Defendants

Ronald S. Range, Jr. (TN Bar No.
013928)

Chad E. Wallace (TN Bar. No. 021741)
BAKER, DONELSON, BEARMAN,
CALDWELL & BERKOWITZ, PC
100 Med Tech Parkway, Suite 200
Johnson City, TN 37604

(423) 975-7602
rrange(@bakerdonelson.com

Ingo W. Sprie, Jr.

ARNOLD & PORTER KAYE
SCHOLER LLP

250 West 55th Street

New York, NY 10019
(212) 836-8000
Ingo.Sprie@apks.com

Allison M. Brown

Richard T. Bernardo
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

One Manhattan West

New York, NY 10001
212-7335-3222
Allison.brown@skadden.com
Richard.bernardo@skadden.com

Jessica D. Miller
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP
1440 New York Ave. NW.
Washington, D.C. 20005
Jessica.miller@skadden.com

Maura K. McDevitt

Henniger S. Bullock

MAYER BROWN LLP

1221 Avenues of the Americas
New York, NY 10020
mmedevittgimayerbrown.com
hbullock@mayerbrown.com

Attorneys for Teva Pharmaceuticals
USA, Inc.

Timothy L. Warnock (BPR #12844)
Stuart A. Burkhalter (BPR #29078)
RILEY WARNOCK & JACOBSON
PLC

1906 West End Avenue

Nashville, TN 37203

Tel: (615) 320-3700

Fax: (615) 320-3737
twarnock@rwjplc.com
sburkhalterZgrwjplc.com

Wendy West Feinstein

MORGAN, LEWIS & BOCKIUS LLP
301 Grant Street 32~ Floor

Pittsburg, PA 15219-6401

Tel: 412-560-7455
Wendy.feinsteingpmorganlewis.com

Brian M. Ercole

MORGAN, LEWIS & BOCKIUS LLP
200 S. Biscayne Blvd., Ste. 5300
Miami, FL 33131-2339

Tel: (305) 415-3416

Fax: (305) 415-3001
brian.ercole@morganlewis.com
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Attorneys for Defendants Mark A.
Murphy and North Alabama Pain
Services, LLC

Edward M. Yarbrough

W. Justin Adams

SPENCER FANE LLP

511 Union Street, Ste. 1000
Nashville, TN 37219

(615) 238-6300
ceyarbrough(@spencerfane.com
wjadams@spencerfanc.com

Attorneys for Montclair Health &
Wellness LLC d/b/a Specialty
Associates

Daniel J. Murphy

1337 Antioch Pike

Nashville, TN 37211

(615) 422-8304
danielmurphy@danmurph.com

Attorneys for Rite Aid Defendants

Jeremy G. Alpert

Don L. Hearn, Jr.

Larry H. Montgomery
Glankler Brown, PLLC

6000 Poplar Avenue, Suite 400
Memphis, TN 38119

(901) 525-1322
Jjalpertfoglankler.com
dhearn@glankler.com
Imontgomery@glankler.com

Elisa P. McEnroe

Coleen M. Meehan

Morgan, Lewis & Bockius

1701 Market Street

Philadelphia, PA 19103

(215) 963-5000
Elisa.meenroe@morganlewis.com
Coleen.meehan@morganlewis.com

Kelly A. Moore

William Peterson

Morgan, Lewis & Bockius

101 Park Avenue

New York, NY 10178
Kelly.moore@morganlewis.com
William. petersoni@morganlewis.com



Attorneys for CVS Pharmacy, Inc.,
CVS Health Corporation

And CaremarkPCS Health, L.L.C.
d/b/a Caremark

Nathan Bicks

Burch, Porter & Johnson, PLLC
130 North Court Avenue
Memphis, TN 38103

(901) 524-5000
nbicks@bpjlaw.com

Conor B. O’Croinin

J. Michael Pardoe

Zuckerman Spaeder, LLP

100 E. Pratt Street, Suite 2440
Baltimore, MD 21202
cocroinin@@zuckerman.com
mpardoe@zuckerman.com

Attorneys for McKesson

John-David H. Thomas

Jeremy Oliver

Waller, Lansden, Dortch & Davis, LLP
Nashville City Center

511 Union Street, Suite 37219

(615) 244-6380
Jd.thomas(@wallcrlaw.com

Teremy, Olivergwallerlaw.com

Jeffrey C. Smith

Waller, Lansden, Dortch & Davis, LLP
1715 Aaron Brenner Drive, Suite 300
Memphis, TN 38120

Jeft smith@wallerlaw.com

Maureen F. Browne
Covington & Burling LLP
One City Center

850 Tenth Street, NW
Washington, DC 20001
(202) 662-5038

mbrowne@cov.com

Attorneys for Walgreens Defendants

Alex Harris

Lester C. Houtz

1801 Wewatta Street, 12* Floor
Denver, CO 80202

(303) 592-3100

Alex harris@bartlit-beck.com
Lester.houtz@bartlit-beck.com

Kaspar Stoffelmayr

Robert Tannenbaum

Bartlit Beck LLP

54 West Hubbard Street

Chicago, IL 60654
Kaspar.stoffelmayr@bartlit-beck com
Robert.tannenbaum(@bartlitbeck.com

John J. Griffin

Matthew J. Evans

Kelley E. Strange

Paige Coleman

Kay Griffin, PLLC

900 South Gay Street, Ste. 802
Knoxville, TN 37902

(865) 314-8422
John.griffin@kaygriffin.com
Matthew.evans@kaygriffin.com
kstrange@kaygriffin.com

Joseph D. Cohen

Porter Hedges, LLP

1000 Main Street, 36+ Floor
Houston, TX 77002
jcohen@porterhedges.com

Pro Se Defendants:

David Florence
185 Big Falls Circle

paige.coleman(@kayeriffin.com Manchester, TN 37355
Attorneys for AmerisourceBergen Nathan Paul Haskins
20 Jones Circle
Old Hickory, TN 37183

Michael J. Salimbene

Reed Smith LLP

3 Logan Square

1717 Arch Street, Suite 3100
Philadelphia, PA 19103-2762
msalimbene@recdsmith.com

Center for Advanced Medicine, LLC
Registered Agent: Jason Huskey

514 Hillsboro Boulevard
Manchester, TN 37355

Roger W. Dickson

Kyle W. Eiselstein

Miller & Martin, PPLC
Volunteer Building, Ste. 1200
832 Georgia Avenue
Chattanooga, TN 37402
roger.dicksongimillermartin.com
kylc.ciselstein@millermartin.con

Attorneys for Cardinal Health

Lela M. Hollabaugh, Esq.

Bradley, Arant, Boult, Cummings, LLP
Roundabout Plaza

1600 Division Street, Ste. 700
Nashville, TN 37203
[hollabaugh@bradley.com

Monika Isia Jasiewicz
Williams & Connolly LLP
725 Twelfth Street, N.W.
Washington, DC 20005
ijasiewiczdwe.com

Attorney for Lynnville Clinic

J. Christopher Williams (BPR 021081)
120 North 2~ Street

Pulaski, TN 38478

(931) 363-6500
cwilliams@newsouthlaw.com

Attorney for Non-Party Witness
Linda Kitlinski

W. Scott Sims

Sims & Funk, PLC

3322 West End Ave. #200
Nashville, TN 37203
ssims(@simsfunk.com
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