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l.
INTRODUCTION

While Victor Connelly (“Connelly”) argues that the Blackfeet Indian Tribe
controls the land on which the Indian Health Services (“IHS”) clinic was located,
thisissueisirrelevant to whether the tribal court has jurisdiction over Takedafor
acts that the parties stipulated occurred off the reservation. Connelly’ s unilateral
actions in taking Actos on the reservation do not confer jurisdiction over the non-
member drug manufacturer whose marketing to the IHS occurred in Oklahoma.
Tribal courts have limited jurisdiction over non-members, and there is no authority
that givesthe tribal court here jurisdiction over a non-member for activities off the
reservation. Therefore, it is“plain” that the tribal court lacks jurisdiction here.

.
ARGUMENT

A. TheCharacter of the Reservation Land is|rreevant.

Connelly argues at length that the leased reservation land on which the IHS
clinic gitsis subject to the control and regulation of the Blackfeet Indian Tribe.
(Appellee’sBr. at 10-21). The character of thisland, however, isirrelevant to
whether the tribal court has jurisdiction over Takeda. (Appellant’sBr. at 11-12).
Neither the district court nor Connelly has explained how the tribe' s claimed right

to control or exclude from the clinic land conferred jurisdiction over Takeda,
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simply because IHS doctors prescribed its drugs there. There remains a disconnect
between the control of the clinic land, and afinding of jurisdiction over a non-
member whom Connelly stipulated did not enter that land. Even assuming that the
tribe did control and regulate the clinic land, this has no bearing on whether the
tribal court has jurisdiction over a non-member for its activity outside the
reservation. (Appellant’sBr. at 11-17). Therefore, the Court need not address the
character of the reservation land or issue any sweeping proclamation about Indian
control over reservation lands that the tribe has leased to the federal government.

Indeed, Connelly’s continued reliance on Water Wheel Camp Recreational
Areav. Larance, 643 F.3d 802 (9th Cir. 2011), and Grand Canyon Skywalk
Development LLC v. Sa Nyu Wa Incor porated, 715 F.3d 1196 (9th Cir. 2013),
remains misplaced. Both cases concerned the right to control land on an Indian
reservation. Connelly’s claims against Takeda do not. Unlike the non-Indian
litigants in the Water Wheel and Grand Canyon Skywalk cases, Takeda has never
asserted apossessory interest in any tribal lands. Furthermore, the theoretical
underpinning of both casesis atribe’s reserved power to exclude non-members
from the reservation. Its application to this case makes no sense, when Takeda did
not enter the Blackfeet Indian Reservation. Indeed, if such reasoning applies here,
I.e. that atribe’s power to exclude serves as a basisto assert jurisdiction over a

non-member who put an article in the stream of commerce that which leads to use
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on areservation, the concept of limited tribal court jurisdiction has been stood on
itsear. The exception has swallowed the rule, such that tribal courts have become
de facto courts of general jurisdiction over non-members. Further, expansion of
such a concept serves no identifiable purpose in so far as protecting some as-yet
unidentified unique interests of tribal members, when the courts of the state of
Montana and the federal judiciary have been fully available to Indian litigants such
as Connédlly for the claims that he has asserted against Takeda in tribal court.

B.  Tribal Jurisdiction is Determined by the Defendant’s Activities on
the Reservation.

Connelly argues that because he obtained and took Actos on the reservation,
the tribal court has jurisdiction over non-member Takeda. (Appellee’ sBr. at 2, 5).
But thisanaysisisincorrect. It isthe conduct of the non-member defendant on the
reservation that determines tribal jurisdiction, not the conduct of the tribal
member. Smith v. Salish Kootenai Coll., 434 F.3d 1127, 1138 (9th Cir. 2006) (the
“unilateral activity” of those claiming arelationship with a non-member cannot
satisfy the requisite contacts with the forum). In Smith, the Court emphasized that
"[f]irst, and most important, is the party status of the nonmember; that is, whether
the nonmember party is aplaintiff or defendant. . . . The Court has repeatedly
demonstrated its concern that tribal courts not require [nonmember defendants] to

defend themselves against ordinary claims in an unfamiliar court." 1d. at 1131
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(internal quotation marks omitted)." Connelly can point to no authority that Indian
tribal courts have jurisdiction over non-members based on the activity of tribal
members on their Indian reservation land.

In support of his argument that the tribal court may exercise jurisdiction
here, Connelly cites two cases, Crawford v. Genuine Parts Co., Inc., 947 F. 2d
1405 (9th Cir. 1991) and Philip Morris USA, Inc. v. King Mountain Tobacco Co.,
569 F.3d 932 (9th Cir. 2009). Neither supports Connelly’s proposed expansion of
tribal jurisdiction over non-members. In Crawford, this Court held that comity
concerns required the non-members to exhaust tribal remediesin a case where
tribal members sued the non-members for injuries from an on-reservation accident
on a public highway, which this Court stated arose “on the reservation.”

Crawford, 947 F. 2d at 1407-08. Crawford’s holding, however, was overruled in
Strate v. A-1 Contractors, 520 U.S. 438 (1997), where the Supreme Court held that
tribal courts lack jurisdiction over such claims, as they are “distinctly non-tribal in
nature.” The Court held that “atribe’s adjudicative jurisdiction does not exceed its

legidlative jurisdiction,” and that, except for authority from atreaty, statue or

! The basis for the Court’ s finding of jurisdiction over the non-member in Smith
was that he consented to tribal jurisdiction when he availed himself of the tribal
court by filing suit there. Connelly omits this key distinction in suggesting that
Takeda consented to tribal jurisdiction here. (Appellee’ sBr. at 31-32). Takeda
has not consented to jurisdiction, and indeed, had no relationship at all with
Connélly or thetribe. (See Appelant’sBr. at 7, 13).

4
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Montana® exception, “ the authority of Indian tribes and their courts with respect to
non-Indian fee land generally does not extend to the activities of non-members of
thetribe.” Strate, 520 U.S. at 454, 452. Unquestionably, land off the reservation
on which Takeda conducted its marketing activities would be considered land not
subject to tribal control or regulation.

Connélly cites afootnote in Philip Morris stating that Philip Morris might
have been required to exhaust remedies under a Montana exception if the company
had directly sold products on reservation land, thereby entering into a*“voluntary
commercial relationship” with thetribe. 569 F.3d at 945 n. 2. Thisfootnoteis
ingpposite. Connelly concedes and the record supports that Takeda never directly
sold Actos on the Blackfeet reservation. (Appellant’s Br. at 13). The main holding
in Philip Morris supports Takeda' s argument here, that “tribal courts are not courts
of general jurisdiction,” and “[t]he jurisdiction of tribal courts does not extend
beyond tribal boundaries.” 569 F.3d at 938-39. Because Takeda' s activitiesin
marketing Actos to the IHS did not occur on the reservation, the tribal court lacks
authority to adjudicate the claim against Takeda. Connelly’s use of Actos on the
reservation cannot support tribal jurisdiction.

C. For eseeable Use of a Product on the Reservation Does Not Confer
Tribal Jurisdiction.

Connelly argues that because it was “foreseeable” or “intended” that tribal

> Montana v. United States, 450 U.S. 544 (1981).
5
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members would use Actos on the reservation, tribal courts can adjudicate clams
against the non-member seller of the product off the reservation for the
“consequences’ of that use. (Appellee’'sBr. a 5, 15, 27). No authority supports
this argument, and it is contrary to the Supreme Court’ s recognition that tribal
courts are of limited jurisdiction. (See Appellant’s Br. at 14-15).

The import of Connelly’ s argument would be to extend tribal jurisdiction to
the full limits of due process, like the jurisdiction of state courts. But tribal courts
have only the authority that has been specifically granted to them. (Appellant’s Br.
at 14-16, 20). Absent an “express delegation” of authority, they lack jurisdiction.
(Appelant’s Br. at 20). No grant of authority, by statute, treaty or judicial
precedent has extended tribal jurisdiction thisfar. Instead, the Supreme Court and
this Court have held that if the tribe lacks the ability to regulate the activity, then
its tribal court cannot adjudicate the matter. (See Appellant’s Br. at 18-19).
Because the Blackfeet tribe cannot regulate non-member Takeda's activities off the
reservation, itstribal court cannot adjudicate them.

D. Montana’'s Exceptions do not apply.

Neither of Montana’s exceptions apply to alow tribal court jurisdiction here.
Connelly argues that Takeda had a “voluntary consensual commercial relationship”
with the IHS, which givesriseto jurisdictionin tribal court. (Appellee’ s Br. at 29-

30). But Takeda' s business relationship with the federal government arising from
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activity in Oklahoma does not confer jurisdiction in the Blackfeet Tribal Court.
Unsurprisingly, Connelly cites no authority for such a proposition. Because
Takeda had no relationship at al with Connelly or the Blackfeet Tribe, much lessa
relationship on Indian land, this Montana exception is inapplicable.

Finally, Connelly’ s use of Actos neither imperils the existence of thetribe,
nor affects the tribe' s health and welfare within the meaning of the remaining
Montana exception. (Appellant’s Br. at 32-34). Therefore, this exception cannot
confer tribal jurisdiction ether.

CONCLUSION

Takeda respectfully requests that this Court reverse the district court’s
judgment and enter judgment in favor of Takeda on its declaratory judgment
action.

Respectfully Submitted, this 11th day of November, 2015.
GORDON & REESLLP

g/ Leslie A. Benitez
By: LeslieA. Benitez

Jeffrey R. Lilly
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Austin, Texas 78701
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E-mail: jlilly@gordonrees.com
E-Mail: |benitez@gordonrees.com
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