FILED
10 JUN 03 AM 8:30
KING COUNTY
SUPERIOR COURT CLERK
E-FILED
CASE NUMBER: 10-4-00500-2 SEA

SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY

Estate of
NO. 10-4-00500-2 SEA

STEPHEN GEORGE POTHIER,

NOTICE OF ATTORNEY’S
INTENT TO WITHDRAW &
DECLARATION OF MAILING
Clerk’s Action Required

Deceased.

PLEASE TAKE NOTICE
Richard Wills gives notice of his intent to withdraw as attorney of record for
William D. Pothier
6 Bay Road # 26
Newmarket, NH 03857
as an heir of Decedent’s estate, and for:
William D. Pothier
6 Bay Road # 26
Newmarket, NH 03857

Domonic Z. Harper
1865 West Uncas Rd
Port Townsend, WA 98368

As the prior Co-Personal Representatives of Decedent’s estate, both effective ten (10)
days after the date stated below. This withdrawal will become effective without Court
order unless an objection to the withdrawal is served on me and filed with the Court
before the effective date of withdrawal.
Notice of Attorney’s Intent to Withdraw &
Declaration of Mailing
Page 1 of 2

WASHINGTON PROBATE
Richard Wills --- WSBA 19720
915 Queen Anne Ave N # 706
Seattle, WA 98109 --- 206 545-1463
RichardWills@Washington-Probate.com

June 3, 2010
/s/ R. Wills
Richard Wills,
WSBA 19720

DECLARATION OF MAILING
I declare under penalty of perjury under the laws of the State of Washington that on
the date written below, I mailed via the US Postal Service, postage prepaid, by both
certified mail and first-class mail to both Messrs. Pothier & Harper, at the addresses on
the prior page, and by first class mail to each of the following persons, a true and correct
copy of this Notice of Attorney’s Intent to Withdraw & Declaration of Mailing
John W. Pothier
360 Main St # 710
Hartford, CT 06106

Mary S. Pothier
PO Box 35
464 Ridgeview Dr
Twin Mountain, NH 03595

Theresa M. Pothier
504 Via Sevilla
Mesquite, Texas 75150

Kara Pothier
c/o Richard L. Furman, Jr.
801 2nd Ave # 1200
Seattle, WA 98104

SIGNED
On June 3, 2010
At Seattle, WA
/s/ R. Wills
Richard Wills,
WSBA 19720

Notice of Attorney’s Intent to Withdraw &
Declaration of Mailing
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FILED
10 JUN 03 PM 4:24
KING COUNTY
SUPERIOR COURT CLERK
E-FILED
CASE NUMBER: 10-4-00500-2 SEA

SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY

Estate of
NO. 10-4-00500-2 SEA
STEPHEN GEORGE POTHIER,

DECLARATION OF
RICHARD WILLS

Deceased.

Richard Wills, WSBA 19720, in support of his Motion to Allow Withdrawal of
Counsel, declares under penalty of perjury according to the laws of the State of
Washington that the following is true & correct to the best of his knowledge:
1. I am the attorney of record for:
•
•

William D. Pothier & Domonic Z. Harper, as the prior Co-Personal
Representatives of Decedent’s estate, and
William D. Pothier, as an heir of Decedent’s estate.

2. I desire to terminate my representation of the above clients.
3. My Terms of Representation regarding my representation above states: “Either of
us may terminate this engagement at any time, at the sole discretion of the terminating
party.”
4. I have filed in this matter a Motion to Allow [my] Withdrawal [as] Counsel
regarding my representation above.
5. The circumstances in case of Kingdom v. Jackson, 78 Wn.App. 154 (1995), are
remarkably similar to those here. There, Paul Luvera, a well-known WA personal injury
Declaration of Richard Wills
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attorney, entered into a written agreement to represent the client in a malpractice suit.
The agreement stated that the attorney reserved the right to terminate their relationship at
any time. The attorney attempted to withdraw months before trial. The trial Court
denied his Motion to Withdraw, because the clients had been unable to final successor
counsel. The Court of Appeals held: The trial Court abused its discretion to grant an
unconditional Order of Withdrawal, stating:
•

When withdrawal is sought by a retained attorney in a civil case, it generally should be allowed.
The attorney-client relationship is consensual, and either side's desire to quit it should be given
great weight. At page 160.

•

Even though withdrawal generally should be allowed, it can be denied if specific articulable
circumstances warrant that result. [Examples: If on date of trial; if it would delay trial & jeopardize
the client’s prospects.] At page 161.

•

In this case, the signed attorney-client agreement stated that Luvera reserved the right to
terminate the relationship at any time. Luvera notified Kingdom of his intent to do that 17 months
before trial. At page 161.

Here, no trial or hearing has been set, and Declarant’s withdrawal would not
jeopardize the client’s prospects. Therefore, the Court should allow Declarant’s
withdrawal.

SIGNED
On June 3, 2010
At Seattle, WA
/s/ R. Wills
Richard Wills,
WSBA 19720

Declaration of Richard Wills
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SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY

Estate of
NO. 10-4-00500-2 SEA
STEPHEN GEORGE POTHIER,

REPLY TO RESPONSE TO MOTION TO
ALLOW WITHDRAWAL OF COUNSEL
(CR 71)

Deceased.

Richard Wills, WSBA 19720, as counsel for:
•
•

William D. Pothier & Domonic Z. Harper, as the prior Co-Personal
Representatives of Decedent’s estate, and
William D. Pothier, as an heir of Decedent’s estate,

Replies to the Objection & Response to Mr. Wills’ Motion to Withdraw as Counsel of
Corey T. Denevan, as counsel for Kara Pothier, as successor PR of Decedent’s estate, &
declares under penalty of perjury under the laws of the State of Washington that the
following is true & correct:
A. Reply to Respondent’s Factual Summary
Respondent’s Factual Summary is true except that while it is true that Movant’s clients
were appointed without notice to Respondent, whether such notice was required was
disputed, and as Movant recalls, the Court made no finding that such notice was in fact
required to have been given, and it removed Movant’s clients as Co-PRs and appointed
Respondent as the successor PR because it found under RCW 11.28.160 that she, as
Decedent’s surviving wife, was “the more appropriate person” to serve as Decedent’s PR.

Reply to Response to
Motion to Allow Withdrawal of Counsel
CR 71
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B. Reply to Respondent’s Legal Argument
A. Respondent’s Argument re “It is not an abuse of discretion to deny Mr. Wills’
request to [withdraw].”
While it is true that according to Kingdom v. Jackson, 78 Wn.App. 154 (1995),
“withdrawal is a matter for the discretion of the trial Court,” Kingdom, as is Estate of
Pothier, is a case in which the withdrawing attorney reserved the right in his Engagement
Letter to terminate the attorney-client relationship at any time, and the Court in Kingdom
opined:
•

When withdrawal is sought by a retained attorney in a civil case, it generally
should be allowed. The attorney-client relationship is consensual, and either side's
desire to quit it should be given great weight. At page 160.

•

Even though withdrawal generally should be allowed, it can be denied if specific
articulable circumstances warrant that result. At page 161.

The Court in Kingdom then set forth a substantial laundry list of cases in which “specific
articulable circumstances” had warranted that result. Omitting the case citations, those
circumstances (at pages 158-60) were:
•
•
•
•
•
•
•
•
•

whether withdrawal will delay trial or otherwise interfere with the
functioning of the court,
whether the client has had or will have an opportunity to secure
substitute counsel,
whether the client has sufficient prior notice of the lawyer's intent to
withdraw,
whether the client lacks the ability to prove a prima facie case,
whether the client has failed to pay the lawyer's fees,
whether the client has failed to cooperate with the lawyer,
whether a denial of withdrawal will cast an unfair financial burden on
the attorney,
whether the lawyer is unable to find or communicate with the client, and
whether there is any other prejudice to the client or lawyer. (withdrawal
would prejudice client because it would delay resolution of the case).

No such “articulable circumstance” delaying trial, interfering with the functioning of the
Court, or prejudicing the client is present here.
The Court in Kingdom further opined:
[I]n Fisher, 248 So.2d at 486, the Florida Supreme Court said:
Reply to Response to
Motion to Allow Withdrawal of Counsel
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We hold that in a civil case any attorney of record has the right to
terminate the attorney-client relationship and to withdraw as an attorney of
record upon due notice to his client and approval by the court. Approval
by the court should be rarely withheld and then only upon a determination
that to grant said request would interfere with the efficient and proper
functioning of the court.
And held: “the trial court abused its discretion by refusing to grant an unconditional
order of withdrawal.”
Here, as there are no “articulable circumstances” described above, the holding in
Kingdom should be followed, and the Court should allow Movant to withdraw.
Respondent objects to Movant’s withdrawal not because it would delay trial, interfere
with the functioning of the Court, or prejudice Movant’s clients --- but because Movant’s
withdrawal will make it harder for Respondent and her attorneys to communicate and
deal with Movant’s clients upon Movant’s withdrawal. While that may be true, that is no
reason to deny Movant’s request to withdraw. Movant does not owe a duty to
Respondent or her attorneys to make their work easier or not to make their work harder.
Respondent has set forth no reason why Movant’s withdrawal will delay trial --- as no
trial or hearing has been set --- or why Movant’s withdrawal will interfere with the
functioning of the Court. And neither of Movant’s clients has set forth any reason why
Movant’s withdrawal will prejudice either of them --- as neither of Movant’s clients has
responded to Movant’s request to withdraw, and Respondent lacks standing to speak for
either of them.
Respondent states that Mr. Pothier is not a resident of WA, and that while Mr. Harper
is a resident of WA, he is not a resident of King County --- and that “When they were
appointed as Co-PRs, they should have appointed a resident agent.” Respondent cites
RCW 11.36.010 for authority that the Co-PRs should have appointed a resident agent.
Respondent is mistaken. When the Co-PRs were appointed, one of them, Mr. Harper,
was a resident; therefore, service of process against the Co-PRs could have been made in
WA against Mr. Harper and no resident agent was required to be appointed. Respondent
also says that “since [the appointment of a resident agent] did not occur, … by default,
Mr. Wills serves as their resident agent. RCW 11.36.010.” Respondent is mistaken.
Because Mr. Harper was a WA resident, no resident agent was required for the
appointment of the Co-PRs. Furthermore, neither RCW 11.36.010 nor any other statute
provides that the attorney for a PR serves as that PR’s resident agent “by default” if a
resident agent is lawfully required to be but is not appointed. Lastly, Mr. Wills as the
current attorney for the Co-PRs has never consented and does not now consent to serve as
resident agent for either of them.
B. Respondent’s Argument re “There are unanswered questions about Mr. Wills’
involvement with this estate that must necessarily be answered.”
Reply to Response to
Motion to Allow Withdrawal of Counsel
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Respondent asserts “At the conclusion of any probate proceeding, an attorney must
account to the Court and to the beneficiaries for the fees and costs that they have charged
the estate.” Respondent cites no authority therefor, because none exists. It is not the
attorney who must account to the Court, it is the Personal Representative. Neither the
estate nor any of its heirs or beneficiaries is the attorney’s client and the attorney owes his
or her duty to his or her client, the PR, and not to some abstract entity such as “the estate”
or to any person interested in it other than the PR. Trask v. Butler, 123 Wn.2d 835
(1994). The PR accounts to the Court and to the estate’s beneficiaries by filing a
Declaration of Completion of Probate under RCW 11.68.110 or a Final Report, Account,
& Petition for Distribution under RCW 11.76.030. In such a document, the PR states the
attorney’s fees and costs the PR proposes to pay or has paid. While the PR’s attorney
might prepare and file such a document for the PR, it is the PR’s document and duty to
account, not his or her attorney’s duty.
C. Violation of Rules of Professional Conduct.
Respondent’s Response implies that Movant’s withdrawal from his clients’
representation resulted from some action of Respondent or her attorneys, for example,
from Mr. Denevan’s communications with Movant regarding Mr. Denevan’s desire to
depose Mr. Harper or to take some other action regarding one of both of Movant’s
clients. Respondent is mistaken. Movant acted to withdraw from his clients’
representation because in his opinion, by continuing to represent them, he would violate
multiple sections of the WA Rules of Professional Conduct, and in light of that, his only
proper action was to immediately withdraw from their representation, which he did and to
which Respondent now objects. The actions of Respondent or her attorneys were
incidental to and played no role in Movant’s decision to withdraw.
WHEREFORE, Movant requests that the Court:
A. Allow the withdrawal of Richard Wills from the representation of William
Pothier & Domonic Harper, as the prior Co-Personal Representatives of Decedent’s
estate and the representation of William Pothier as one of Decedent’s heirs.
B. Alternatively, if the Court does not allow such withdrawal, instruct Richard
Wills as to how he may properly continue to represent them and conform his behavior to
the Rules of Professional Conduct.

SIGNED
On June 9, 2010, at Seattle, WA
/s/ R. Wills
Richard Wills, WSBA 19720
Counsel for the prior Co-PRs & for William D. Pothier, an heir
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SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY

Estate of
NO. 10-4-00500-2 SEA
STEPHEN GEORGE POTHIER,

DECLARATION OF RICHARD WILLS
Re ADDRESSES OF PRIOR CO-PRs

Deceased.

Richard Wills, WSBA 19720, declares under penalty of perjury under the laws of the
State of Washington that the following is true and correct:
1. Today, in its Order Allowing Withdrawal of Counsel, the Court said:
Richard Wills shall also file with the Court within 5 Court days a
Declaration stating the current physical address of both of his clients,
which the PR may use for purposes of service of process on them.
2. The mailing addresses I have for the prior Co-PRs are:
William D. Pothier
6 Bay Road # 26
Newmarket, NH 03857

Domonic Z. Harper
1865 West Uncas Rd
Port Townsend, WA 98368

SIGNED on June 11, 2010, at Seattle, WA
/s/ R. Wills
Richard Wills,
WSBA 19720
Declaration of Richard Wills re
Addresses of Prior Co-PRs
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